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Fla. Appeals Court Punts On Motorola FCA Suit Dismissal Row 

By Nathan Hale 

Law360, Miami (October 07, 2014, 8:27 PM ET) -- A Florida appeals court said Tuesday that it could not 
rule on whether the state has the authority to unilaterally dismiss a False Claims Act suit brought 
against Motorola Inc. because the trial court had not ruled on its jurisdiction to consider the case. 
 
In a split decision, the First District denied the state's emergency petition for writ of prohibition seeking 
to prevent the trial court from hearing a whistleblower's motion to strike the state's notice of dismissal, 
saying such a writ has very narrow use and there is no precedent for using it to consider whether a 
matter is ripe for review. 
 
“As is the case in other circumstances where it is asserted that a court lacks jurisdiction, a court is 
allowed to proceed until it determines for itself whether it has jurisdiction,” the majority opinion said. 
 
Attorney General Pam Bondi holds that she has the unconditional right to dismiss a qui tam action under 
the Florida False Claims Act and that the trial court lost jurisdiction the moment the state filed its notice 
of dismissal. 
 
The trial court scheduled the hearing in question after relator Zoltan Barati — who filed the qui tam suit 
against Motorola in 2009 over alleged misrepresentations in its execution of a state contract for a new 
fingerprinting system — moved to strike the dismissal notice, claiming the attorney general only has the 
power to dismiss whistleblower suits where she has intervened. 
 
Tuesday's ruling does not provide awaited resolution in the closely watched case, which is being 
monitored by attorneys for its potential impact on qui tam cases throughout Florida. 
 
The majority said that because the trial court has not considered the merits of the parties' motions, it 
lacks the constitutional authority to rule. At this point, a ruling from the appeals court on whether the 
state can unilaterally dismiss the qui tam case or if the lower court was immediately divested of its 
jurisdiction, would amount to an advisory opinion, and only the Florida Supreme Court has the 
jurisdiction to issue such decisions. 
 
In a staunch dissent, District Judge Bradford L. Thomas contends that the First District is actually running 
afoul of the Florida Constitution in its refusal to grant the writ of prohibition by interfering with the 
executive branch's sole authority to prosecute qui tam litigation. 
 
“The attorney general has the unfettered power to prosecute or dismiss such an action, and is the real 
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party in interest, regardless of her decision to intervene,” Judge Thomas said, adding that there is no 
time limitation or other substantive limitation on her authority to control qui tam cases under the 
governing statute. 
 
Barati counsel said he will seek ruling immediately from the trial court on the motion to strike the state's 
notice of dismissal. 
 
"Then we shall see if the AG continues to attempt to obstruct our client’s attempt to recover money for 
the state that was the result of Motorola’s false claims," Gary M. Farmer Jr. of Farmer Jaffe Weissing 
Edwards Fistos & Lehrman PL told Law360 in an email. "Given the state’s utter lack of investigation of 
this case (they never even met with our client, who was one of the experts working on the project for 
Motorola), their conduct recently has been quite disappointing. There is no justification for them to 
oppose us litigating this matter at our own cost…they should just smile and accept the check when we 
prevail." 
 
A spokesman for the Attorney General's Office said they are reviewing the ruling. 
 
Judges Robert T. Benton II, William Van Nortwick and Bradford L. Thomas sat on the panel. 
 
The state of Florida is represented by Attorney General Pamela Jo Bondi, William W. Large of the Florida 
Justice Reform Institute, Russell S. Kent of the Office of the Attorney Genera’s Special Counsel For 
Litigation, William E. Foster of the Office of the Attorney General, and John T. Boese and Kayla Stachniak 
Kaplan of Fried Frank Harris Shriver & Jacobson LLP. 
 
Barati is represented by Mark S. Fistos, Gary M. Farmer Jr. and Gary M. Farmer Sr. of Farmer Jaffe 
Weissing Edwards Fistos & Lehrman PL; Brian A. Newman and Brandice D. Dickinson of Pennington PA; 
David W. Moye and Tracy P. Moye of The Moye Law Firm; and Brian F. LaBovick of LaBovick & LaBovick 
PA. 
 
The case is Florida v. Barati et al., case number 1D13-4937, in the District Court of Appeal for the First 
District of Florida. 
 
--Additional reporting by Kelly Knaub. Editing by Emily Kokoll. 
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